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JUDGVENT:
JUDGMENT

S.B. SINHA, J :

One Dr. Ashutosh Ghosh (Dr. Ghosh), a Physician practising at
Rangoon was a prosperous person. He purchased two inmovabl e properties
in Calcutta in the 'year 1927 situate at 79/3-A and 79/ 3-B, Lower Circul ar
Road, Calcutta, in hi's owmn nane. Suprovabala was his wife. They at the
rel evant time had seven daughters, including the appellant herein and a son
named, Anmal. Respondent Nos. 1 and 2 are his w fe and daughter.
Suprovabal a i ntended to purchase the prem ses situate at No. 24, Convent
Road, Calcutta belonging to the estate of Late Edwin St. Cair Vallentine.
She executed a power of ~attorney in favour of one Atul Chandra Ghosh,
brother of Dr. Ghosh, the rel evant portion whereof reads as under:

"\ 005Whereas | have decided to purchase prem ses No. 24, Convent
Road, Calcutta, belongings to the Estate of Late M. Edwin St. Chair
Vallente at the price of Rs.26000/- (Rupees Twenty Six thousand only) but
the agreenent for sale has not yet been entered into with the Adm nistration
CGeneral of Bengal as Adm nistrator to the Estate of Edwin St. Clair Vallente
now t herefore know. Yet that | hereby appoint Atul Chandra Ghosh of 79/ 3-
A, Lower Circular Road, Calcutta ny attorney to do and execute for nme and
in nmy nane and all acts, matters and things that may be necessary in order to
conpl ete the said purchase and particul arly the follow ng: \005
In witness whereof | set and subscribe ny hand and seal at Rangoon this 23rd
day of Septenber 1935 in the presence of
Date: 23.09.1935
No. 1986
Date of Registry: 17.10.1935

Sd/ - Smt. Supravabl a Ghosh

Sd/ - K.N. Gangul i
Advocate H gh Court & Council or
Cor por ati on of Rangoon
Sd/- S.N. Ganduly, Advocate, High Court
Sd/ - Ashutosh Ghosh M B. (Cal)
Medi cal Practioner\ 005"

The said power of attorney, however, was preceded and foll owed by
two telegrans of Dr. Ghosh addressed to his brother in relation to execution
thereof as al so purchase of the said property. The said power of attorney
was executed before a Magistrate at Rangoon. Dr. Ghosh was an attesting
witness therein. Interestingly, Suprovabal a described herself as daughter of
Babu Rangal al Ghosh and not the wife of Dr. Ghosh therein. A registered
i ndenture was executed on 16.11.1935 by the Adm nistrator General of
Bengal to the estate of Edurn St. Cair Vallentine in favour of Suprovabal a
for a sumof Rs. 26,000/-. Indisputably, during the life time of Dr. Ghosh,
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the nanme of Suprovabala was mutated. She had all al ong been in possession
of the said property. Dr. Chosh died in Rangoon in the year 1940.
Suprovabal a continued to reside in the suit premises. She died on

26. 05. 1942 | eaving, as indicated hereinbefore, seven daughters and son
Amal .  Anmal was narried to Respondent No. 1 herein in 1946.

In the year 1958, the daughters of Suprovabala got their nanes
nutated in place of their nother. Anal objected thereto, but his objection
was rejected. Marriage of four sisters of Amal took place in the suit
prem ses during the period 1944 to 1970. Although initially all the sisters
and the brother were living together in the said house, inter alia, after their
marri age the daughters of Suprovabala started living at their respective
husbands’ pl aces. However, three sisters allegedly continued to live in the
sai d house till My, 1958 but they had to leave it because of ill-treatnment of
Amal and his wife. |t appears that in the year 1964, two unmarried
daught ers of Suprovabal a who had been living there were also conpelled to
| eave the house. They filed a suit for mmintenance with liberty to claimtheir
right to take appropriate |egal action to recover their share of the said
prem ses at an appropriate time, which was all owed by the H gh Court.
Three out of the seven daughters of Dr. Ghosh filed a suit for partition
agai nst Amal on 19.09.1973 clainmng 3/7th share of the property of their
not her, a final decree for partition as also a decree for accounts.

Amal in his witten statenent filed in the suit inter alia contended that
Suprovabal a was benandar of Dr. Ghosh. Suprovabala, therefore, had only
alimted interest under the H ndu Wnen's Right to Property Act, 1937 and
on her death Amal becane the absol ute owner. - Amal di ed during pendency
of the suit whereupon Respondent Nos. 1 and 2 were substituted in his place.

Before the | earned Trial Judge, plaintiff - Binapani exam ned herself
as PW3. A comon relation of the parties being Chandi Charan Ghosh
exam ned hinmsel f as PW4. Respondent No. 1 did not exami ne herself.
Put ul Ghosh, daughter of Anmal who was born-only in 1954 exam ned herself
as DW1.

The | earned Trial Judge decreed the suit holding that Dr. Ghosh
i ntended to purchase the said property for the benefit of his wife. The Tria
Court in its judgnent opined that if Dr. Ghosh wanted to purchase the
property for hinself, there was no necessity for execution of power of
attorney by Suprovabala in favour of Atul Chandra Ghosh. It was noticed
that the power of attorney had been attested by Dr. Ghosh which i's a pointer
to show that the property was purchased by himfor the benefit of his wfe.
Circunst ances surrounding the same, it was held, alsoled to the said
concusion. It was, therefore, not held to be a case of benam transaction. A
first appeal was preferred thereagai nst before the H gh Court by Respondent
Nos. 1 and 2. A Division Bench of the H gh Court although conpl et ed
hearing of the appeal on 25.01.2002, delivered judgnment after 19 nonths,
i.e., on 29.07.2003.

The Hi gh Court opined that:

(i) it was for the plaintiff to prove that Dr. Chosh purchased the
property for the benefit of his wife;
(ii) purchase by Suprovabal a through an attorney does not negative the

nature of transaction being a benam one;

(iii) nmut ati on of nanes of all the heirs of Suprovabal a was of no
consequence.

(iv) Dr. Chosh could not have gifted the property in favour of his wife
bei ng i nperm ssi bl e under the Dayabhaga School of Hi ndu Law.

M. S.B. Sanyal, |earned senior counsel appearing on behalf of the
appel l ant, submitted that the High Court comritted a manifest error in
passi ng the inpugned judgnment insofar:

(i) the onus of proof had wongly been placed upon the plaintiff;
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(ii) the defendant had not been able to show any notive for the benan
pur chase.

(iii) the presunption that an apparent state of affairs is the real state of
affairs has not been rebutted by adduction of any cogent evidence.
(iv) contribution of purchase noney is only one of the factors for
provi ng benam transaction but intention also plays a significant
role in relation thereto which was required to be determ ned having
regard to the surrounding circunstances, the relationship of the
parties, the notive governing their action and the subsequent

conduct of the parties.

(v) Putul Ghosh (DW 1) cannot be said to have any know edge about
the transaction and there was no reason as to why her nother

Pratima Ghosh did not exam ne herself as a witness.

M. Devadatt Kamat, learned counsel appearing on behal f of
Respondent Nos. 4 to 7 supplenented the argunent of M. Sanyal stating
that the H gh Court cursorily dealt with the question of intention in relation
to the transaction in-question. Qur attention has al so been drawn to Section
5 of the Power of Attorney Act, 1882.

M. Bhaskar P. Gupta, |earned senior counsel appearing on behal f of
Respondent Nos. 1 and 2, on the other hand, would subnit that:

(1) the suit property having been acquired in the year 1935, as
purchases of property in the benam nane of w ves being preval ent
at the relevant time, the case was required to be considered from
that angl e.

(ii) a transaction in benam may be entered into for no apparent reason
(iii) doctri ne of advancement ‘has no application in India
(iv) Benam Transactions (Prohibition) Act, 1988 has no retrospective

effect. The source of noney being an inportant factor for

det erm ni ng benam nature of transaction, the onus lay on the
plaintiffs.

(v) the parties being governed by the Dayabhaga School of Hi ndu
Law, Dr. CGhosh could not have made a gift of imovable property

in favour of his wfe.

Bef ore enbarki ng upon the rival contentions of the parties, we may
also notice that Dr. CGhosh had a life insurance. = Suprovabal a was his
nom nee and after his death, the entire anount of insurance was received by
her .

A question as to whether a transaction evidences a benanmi nature
thereof is always difficult to answer. It is a case where despite sone
evi dence brought on records by the plaintiffs that Suprovabal a paid the
consi derati on anpunt or at |least a part of it, we may proceed to determn ne
the i ssues between the parties on the prem se that the amunt of
consi derati on was provided by Dr. Ghosh. A person nmay for various
reasons intend to purchase a property in the nane of his wife. It may be for
one reason or the other. There may or may not be a practice in respect
thereto. A purported prevalent practice in this behalf, as was observed by
the Judicial Committee, in Sura Lakshmiah Chetty and Qthers v.
Kot handarama Pillai [AIR 1925 PC 121] and Copeekrist Gosain v.
Gungaper saud Gosain [(1854) 6 Moore's Indian Appeals 53], isin our
opi nion not of nuch inportance. A court of lawis required to determ ne
such a question. Wthout anything nore, it cannot determne the sane on the
basis of such an alleged practice only.

Dr. Chosh was a prosperous person. He nust be a nedica
practitioner of repute. He had purchased two very val uabl e properties in
Calcutta in quick succession being situate at 79/3-A and 79/ 3-B, Lower
Crcular Road, Calcutta, which is a very prine area in the town of Calcutta
The property in question was purchased in 1935. Admittedly, renovations
were made in the year 1938. He died in the year 1940 at Rangoon. At that
point of time, none of his children was married. He had seven daughters. In
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1935, Hi ndu Wnen's Right to Property Act, 1937 did not cone into force.

He, therefore, m ght have been of the opinion that in case of his early death,
whi ch appears to have been his prenonition, sonething should be kept apart

for his wife and daughters. When a person devel ops such an intention, it
woul d be opposed to the essential characteristics of a benam transaction.

He furthernore was not a debtor. He was not required to avoid any liability.
He had no apparent notive for entering into a benam transaction. The
plaintiffs’ case that he had done so for the benefit of his wife, therefore,
must be considered fromthat angle.

Amal appears to be the el dest anmongst the children. Wen a son is
the el dest anongst the children, expectation of a father will always be that
on his death, he would | ook after his nother and sisters. Son would perform
his duties not only by providing mai ntenance to the daughters, to which they
were otherwise entitledto, but also they were to be narried. Dr Ghosh’s
eagerness to purchase the property is evidenced by two tel egrans dated 20th
and 24th Septenber, 1935:

M. Qupta’ s subm ssion that the said telegrans are rel evant to show
Dr. Chosh’s personal involvenent in the transaction nmay not be of much
significance. ~They were at Rangoon. - Negotiations for purchase were to be

held with the Admi nistrator CGeneral of Bengal. Earnest noney was to be
deposited. The deed was to be drawn up. |In those days, a H ndu w fe was
supposed to maintain some 'purdah’. W do not know whet her she knew

English or not. She, therefore, was not expected to draft a tel egram and go

to post office for the purpose of transmi ssion thereof. But, the power of
attorney executed by her plays an inportant role. The power of attorney

must have al so been drafted at the behest of Dr. Ghosh. Odinarily,

Suprovabal a woul d be described as the wife of Dr. Ghosh. She was not.

She was described as the daughter of Babu Rangal al Ghosh. Dr. Ghosh

hinsel f was an attesting witness. He being in the position of husband and if

we accept the case of the defendants \026 respondents that he intended to have a
benam transaction, ordinarily, he would not get his w fe described as

daught er of sonebody instead of his own wife. Such unusual step on the

part of Dr. Chosh | eads to one conclusion that he intended to purchase the
property for the benefit of his wife. The recitals nade in the power of
attorney are also of nmuch significance. It was categorically stated that it was
Supr ovabal a who had decided to purchase the said property and it was she

who was appoi nting her husband' s brother as her attorney.

In Tara Sundari Sen v. Pasupati_ Kumar Banerjee & Ors. [1974 CLJ
370], it was observed:

"\ 005The only purpose of Nagendra Nath Ganguly

havi ng been a signatory to the said docunment mnust
have been to represent to the world at large that the
property was being acquired by Sm Shantabal a as

her absolute property and that her husband had no
right, title or interest in the same\005"

It was further observed therein:

"The significance and val ue of these indisputable
facts have to be carefully assessed. It is combn
case that the ultimate source of the noney was the
i ncome and savi ngs of Nagendra Nath Gangul y.

The plaintiff contends that Nagendra Nath nade a
gift of the noney of his wife Shantabala to enable
her to acquire the properties. |If that be so, the
properties were Shantabal a’s A outuka Stridhana.
That Nagendra nade gift out of his funds does not
in any way prejudice the plaintiff’'s case. Once the
gift was nmade, if it was nmade at all, the noney
bel onged absolutely to Shantabal a and t he
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properti es she purchased were hers and hers al one.
That Nagendra engaged a contractor or a
supervisor for construction of a structure on the
| and purchased by Shantabal a or that he nade
payments to the contractor or the supervisor wll
not by itself be any evidence of his ownership
The husband of a Hindu lady living in a combn

mat ri noni al hone usual |y manages and mmi ntai ns

her properties. The Court can and ought to take
judicial notice of the fact that ordinarily in a H ndu
househol d the husband deals with strangers and
tradenmen. Therefore, the fact that paynments were
made by Nagendra Nath Ganguly is not

i nconsistent with the case that the prenises

bel onged to Shant abal a absol utely."

In a given situation, execution of a power of attorney may not be of
i nportance but thenthe backdrop of events and the manner in which the
power of ‘attorney was drafted as well as the very fact that Dr. Chosh hinself
became an attesting witness thereto, the sanme plays very significant role. |If
in the light of the so-called practice as then existed, i.e., to purchase property
in the name of his w fe, Dr: Grosh intended to enter into a benami
transaction, his intention, therefor, would have been cl ear and unanbi guous
or in any event, the sane woul d have been explicit fromthe surrounding
circunst ances. They were not. Moreover, imediately after the purchase,
the nane of Suprovabal a was nmutated. ~She started paying tax. There is no
evi dence to show that Dr. Chosh took an active role except providing for the
amount in regard to the construction of the house. Evidence on records
clearly show that Suprovabal a had al so been looking after the constructions
of the house al ong with Chandi- Charan Ghosh (PW4).

The fact, which we have noticed herei nbefore, viz., that an insurance
was al so made in her name is also a pointer to show that Dr. Ghosh intended
to provide sufficient nmoney at the hands of his wife. [See Ext. A (13)]
Odinarily, a son would be made a nonminee. W must place on record the
social condition as thence prevailing, viz., a son under the | aw was bound to
maintain his famly and, therefore, the entire property at the disposal of the
father would be given to the son

We do not have any direct evidence of conclusive nature in this regard
before us. W nust, therefore, deal with the matter on reasonable
probabilities and | egal inferences.

Dr. Chosh indisputably was a person having a superior know edge
and understanding. He was holding a responsible position in the society. He
was in a noble profession. Wen he made attestation of the deed of the
power of attorney keeping in viewthe fact that he was the husband there
cannot be any doubt that he fully understood in regard to the nature of the
transaction as also the contents and nerits thereof.

We may at this juncture also notice a Constitution Bench decision of
this Court in Kanakarathanammal v. V.S. Loganatha Mudaliar [AIR 1965
SC 271 : (1964) 6 SCR 1] wherein this Court had an occasion to deal wth
the question of providing noney to the wife, the purpose for purchase of the
property vis-‘-vis a transaction which was benanmi in nature. For the
pur pose of inferring acknow edgenent and/ or adm ssion by husband that
the property was purchased by his wife, this Court, upon taking into
consi deration the provisions of Mysore H ndu Law Wnen’s Rights Act (10
of 1933), opined:

"12. W have carefully considered the argunents
thus presented to us by the respective parties and
we are satisfied that it would be straining the

| anguage of Section 10(2)(b) to hold that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 13

property purchased in the nane of the wife with

the noney gifted to her by her husband shoul d be
taken to amount to a property gifted under Section
10(2) (b). The argunent about the substance of the
transaction is of no assistance in the present case,
because the requirement of Section 10(2)(b) is that
the property which is the subject-matter of

devol ution nmust itself be a gift fromthe husband to
the wife. Can we say that the property purchased
under the sale deed was such a gift fromthe

husband to his wife? The answer to this question
must clearly be in the negative. Wth what funds

the property is purchased by the female is
irrelevant for the purpose of Section 10(2)(d); so
too the source the title to the fund with which the
said property was purchased. Al that is relevant to
enquire is: has the property been purchased by the
femal e,  or has it been gifted to her by her husband?
Now, it seens clear that in deciding under which

cl ass of ‘properties specified by clauses (b) & d) of
Section 10(2) the present property falls, it would
not be possible to entertain the argument that we
must treat the gift of the noney and the purchase

of the property as one transaction and hold on that
basis that the property itself has been gifted by the
husband to his wife. The obvious question to ask in
this connection is, has the property been gifted by
the husband to his wife, and quite clearly a gift of
i movabl e property worth nmore than Rs 100 can

be made only by regi stered deed. The enquiryas to
whet her the property was purchased with the

noney gi ven by the husband to the wife would in

that sense be foreign to Section 10 (2)(d) gift of
noney which would fall under Section 10(2)(b) if
converted into another kind of property woul d not
help to take the property under the same cl ause,
because the converted property assumes a different
character and falls under Section 10(2)(d). Take a
case where the husband gifts a house to his wife,
and later, the wife sells the house and purchases
land with the proceeds realised fromthe said sale.
It is, we think, difficult to accede to the argunent
that the | and purchased with the sal e- proceeds of
the house should, like the house itself, be treated as
a gift fromthe husband to the wife; but that is
exactly what the appellants argunment; will

i nevitably mean. The gift that is contenpl ated by
Section 10(2)(b) nust be a gift of the very property
in specie made by the husband or other relations
therein nentioned. Therefore, we are satisfied that
the trial court was right in coming to the
conclusion that even if the property bel onged to

the appellants nother, her failure to inplead her
brot hers who woul d inherit the property along with
her makes the suit inconpetent. It is true that this
guesti on had not been considered by the High

Court, but since it is a pure point of |aw depending
upon the construction of Section 10 of the Act, we
do not think it necessary to remand the case for
that purpose to the H gh Court\005"

M. Qupta nade an endeavour to distinguish the said decision on fact
of the matter subnmitting that therein the father wote a | arge nunber of
letters which included a discussion of the wife’s will where he had
acknow edged the wife's title to the property, but we have to consider the
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crux of the matter to understand the underlying principle laid down therein

Accept ance of acknow edgenent of title conmes in various fornms. It
may be before the transaction is entered into and may be subsequent thereto.
The court has to gather the intention of the concerned parties on the basis of
the circunmstances surroundi ng the transaction and not fromthe conduct of
the parties only at a subsequent stage. It may be true that ipso jure
acknow edgerment of title would nmean the sane should be only after the title
is acquired, but, whether addressing ourselves to a question of this nature,
viz., as to whether Dr. Chosh intended to enter into a benan transaction in
the nane of his wife, either surrounding circunmstances |eading to the
i nference that he had no such intention nust be gathered fromthe totality of
the circunstances both precedi ng and subsequent to the transaction in
gquestion or if the intention of the person providing for the fund for
purchasing the property has a major role to play, howit was given also
assunes sone significance. — Apart fromthe fact that Dr. Ghosh hinsel f was
keen to see that the property is purchased for the benefit of his wife, we nust
notice that it was also nutated in her name. Wen a nutation takes place
with the knowedge of the husband, although not conclusive, would provide
for a link in the chain.

To deci pher the intention of the parties, this Court nust go back to the
soci etal situation as-was prevailing in 1935. Dr. Ghosh as a man of ordinary
prudence wanted to make provision to protect and insure the welfare of his
seven daughters and wife. 1In a case of this nature, the answer to such a
guestion has to be in the affirmative. Question of intention is always
rel atabl e and peculiar to the facts of each case. [See Nawab Mrza
Mohanmmad Sadi g Al'i ‘Khan and O hers v. Nawab Fakr Jahan Begam and
Anot her AIR 1932 PC 13]

In Chittaluri Sitamma and another v. Saphar Sitapatirao and others
[AIR 1938 Madras 8], it was hel d:

"\ 005The nere suspicion that the purchases m ght
not have wholly been nmade wi th the |ady’s npbney
will certainly not suffice to establish that the
purchases were benami, nor even the suspicion that
noneys bel ongi ng to Jagannadha Rao whether in a
smal | er measure or a |arger measure, nust have

al so contributed to these purchases. Even in cases
where there is positive evidence that nmoney had
been contributed by the husband and not by the

wi fe, that circunmstance is not conclusive in favour
of the benam character of the transaction though it
is an inportant character\005"

The | earned counsel for both the parties have relied on a decision of
this Court in Thakur Bhim Singh (Dead) By LRs and Another v. Thakur Kan
Singh [(1980) 3 SCC 72] wherein it has been held that the true character of a
transaction is governed by the intention of the person who contributed the
purchase noney and the question as to what his intention was, has to

deci ded by:

(a) Sur roundi ng ci rcunst ances

(b) Rel ati onship of the parties

(c) Motives governing their action in bringing about the transacti on and
(d) Thei r subsequent conduct.

Al the four factors stated may have to be considered cumul atively.
The rel ati onshi p between the parties was husband and wife. Primary notive
of the transaction was security for the wife and seven minor daughters as
they were not protected by the law as then prevailing. The |legal position
obtaining at the relevant tine may be considered to be a relevant factor for
provi ng peculiar circunmstances existing and the conduct of Dr. Ghosh which
is denpnstrated by his having signed the regi stered power of attorney.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 13

This aspect of the matter has been considered by this Court in
Jaydayal Poddar (Deceased) Through L.Rs. and Another v. Mst. Bibi Hazira
and OGthers [(1974) 1 SCC 3], wherein this Court held:

"\ 005The essence of a benam is the intention of the
party or parties concerned; and not unoften, such
intention is shrouded in a thick veil which cannot

be easily pierced through. But such difficulties do
not relieve the person asserting the transaction to
be benam of any part of the serious onus that rests
on him nor justify the acceptance of nere

conj ectures or surm ses, as a substitute for proof.
The reason is that a deed is a sol erm docunent
prepared and executed after considerable

del i beration, and the person expressly shown as the
purchaser or transferee in the deed, starts with the
initial presunption in his favour that the apparent
state of affairs isthe real state of affairs. Though
the question, whether a particular sale is benam or
not, is largely one of fact, and for deternmning this
guestion, no absolute fornul ae or acid test,
uniformy applicable in all situations, can be laid
down; yet in weighing the probabilities and for
gathering the relevant indicia, the Courts are
usual | y guided by these circunstances: (1) the

source fromwhich the purchase noney cane; (2)

the nature and possession of the property, after the
purchase; (3) motive, \if any, for giving the
transaction a benam -colour; (4) the position of the
parties and the relationship, it any, between the
claimant and the all eged benam dar; (5) the

custody of the title-deeds after the sale and (6) the
conduct of the parties concerned in dealing with

the property after the sale."

Source of noney had never ‘been the sole consideration. It is nerely
one of the rel evant considerations but not determ native in character. [See
Thul asi Ammal v. O ficial Receiver; Coinbator AR 1934 Madras 671]

In Protimarani Debi and Anr. v. Patitpaban Mikherjee and Ors. [60
CWN 886], the Calcutta Hi gh Court observed:

"The correct proposition was stated in Oficia

Assi gnee of Madras vs. Natesha G amani (1)

(A 1. R 1927 Madras 194). There is no

presunption that when a property stands in the

nane of a female the Court will immediately junp

to the conclusion without any proof that it really
bel ongs to the husband of the female. Before such

a presunption is raised or attracted it is necessary
for the person who wants to nake out that the
property is not the property of the female, in whose
nane the docunent stands, to establish the fact

that the consideration noney for the purpose had
come fromthe husband."

It will be useful at this juncture to notice a judgment of the Calcutta
Hi gh Court in K K Das, Receiver and others v. Sm Anm na Khatun Bibi and
another [AIR 1940 Cal 356], wherein it was held that where a husband
provides for the nmoney for construction of a building on a land which is in
the nane of his wife, he did not intend to reserve any right in the structures
rai sed therein.
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In 1935, the appellant herein was a mnor. Wether she was aged 9
years or 14 years, thus, is immterial. She, however, had the occasion to
know sonet hi ng about the property fromher nmother or father. Dr. Ghosh
expired only in 1940 and Suprovabala died in 1942. |f the children had no
know edge about the title of her nother, there would not have been any
occasion for themto make any application for nutation of their nanes.

Amal was marred in 1946. Allegedly, he and his wife started mal -treating

the sisters. Three of them as noticed hereinbefore, were yet to be nmarried.
The di spute between the parties rose to such a pass that three of the sisters
had to | eave the house. They had to seek for a shelter somewhere el se. So
long as the relationship between the parties was good, evidently, no problem
arose. The nutation in the nane of the daughters, therefore, assunes

consi derabl e significance.. It is not a coincidence that three daughters had to
| eave the house and an application for nutation was filed in the year 1958.

Amal objected thereto and it would not be a matter beyond anybody’s

conpr ehensi on that he had fought out the sane bitterly. He nust have done

it and despite the sane mutation was done in the name of all. Only a
suggestion was given to PW4 that the nane of all the co-sharers was

nut at ed only because husband of one of the sisters was in Calcutta

Muni ci pal' Corporation. |If that be so, it was expected of Amal to prefer an
appeal thereagainst. It was expected that he would file a suit for declaration
to assert his own titleas hedid in the suit.

M. CGupta has relied upon a decision of the Patna Hi gh Court in
Shahdeo Karan Singh and others v. Usman Ali Khan [AIR 1939 Patna 462]
wherein it was held that obtaining nmutation of nanmes do not establish a gift.
This may be so. But, however, in this case, we are concerned with the
conduct of the parties.

The fact that Amal allowed the order of nutation to attain finality,
thus, would al so be a pointer to suggest that despite such bitter relationship
bet ween the parties he accepted the sane; nore so, when nmutation of one’'s
nane in the Minicipal Corporation confers upon hima variety of rights and
obligations. He had rights and obligations in relation thereto because,
according to him in relation tothe said property vis-‘-vis Calcutta
Muni ci pal Corporation, he was residing with his wife, he allegedly inducted
tenants and had been realizing rent fromthem

Tenants coul d have denied his title. He would not have been given
perm ssion to make any additions or alterations. He, in absence of an order
of nutation, might not be given other anenities, if he had filed such an
application in his own nane. He, therefore, knew that nutation of nanmes of
all the parties in the Calcutta Minicipal Corporation nay bring forth to him
many obstacles in future in the enjoynment of the property. At |east he could
have taken such a step even after the suit filed by two of the sisters for
mai nt enance. The suit was decreed. Even in the said suit, the right to claim
partition in the properties had been kept reserved.

We have seen herei nbefore that the appellant exam ned herself as a
witness. The wife of Amal even did not do so. An adverse inference should
be drawn agai nst her

In Tulsi and Gthers v. Chandrika Prasad and OQthers [(2006) 8 SCC
322], this Court observed:

"Before the courts bel ow, the Appellant No. 1 did
not exam ne herself. The Respondents
categorically averred in the plaint that the

nort gage anount was tendered to her as also to
her husband. Having regard to the peculiar facts
and circunstances of this case, we are of the

opi nion that she shoul d have exam ned herself to
deny such tender.

In Sardar Gurbakhsh Singh v. Gurdial Singh
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and Anot her [AIR 1927 PC 230], the Privy

Counci | enphasi zed the need of exam nation of

the parties as witnesses. [See also Martand
Pandhari nath v. Radhabai, AR 1931 Bom 97 and

Sri Sudhir Ranjan Paul v. Sri Chhatter Singh Baid
& Anr., Cal LT 1999(3) HC 261]"

Daught er of Respondent No. 1 (Respondent No. 2) who was born in
1954 exani ned herself as DW1. She evidently had no know edge about the
transaction. She could not have any. At least it was expected that
Respondent No. 1 mi ght have gat hered sone know edge keeping in viewthe
conduct of her husband vis-‘-vis the sisters in relation to the property. Even
ot herwi se, she was a party to the suit. No evidence, worh the nane,
therefore, had been adduced on behal f of Respondent No. 1.

Interestingly, Amal pleaded ouster. |If ouster is to be pleaded, the title
has to be acknow edged. Once such a plea is taken, irrespective of the fact
that as to whether any other plea is raised or not, conduct of the parties
woul d be material. |If, therefore, plea of ouster is not established, a fortiori
the title of other co-sharers nust be held to have been accept ed.

In T. Anjanappa and O hers v. Sonalingappa and Anot her [(2006) 7
SCC 570], it was held:

"12. The concept of adverse possession

contenpl ates a hostile possession i.e. a possession
which is expressly or inpliedly in denial of the
title of the true owner. Possession to be adverse
nmust be possession by a person who does not

acknow edge the other’ s rights but denies them

The principle of lawis firmy established that a
person who bases his title on adverse possession
nmust show by cl ear and unequi vocal evi dence that
hi s possession was hostile to the real owner and
amounted to denial of his title to the property

cl ai med. For deciding whether the all eged acts of a
person constituted adverse possession, the aninus
of the person doing those acts is the nost crucia
factor. Adverse possession is comenced in wong
and is ained against right. A person is said to hold
the property adversely to the real owner when that
person in denial of the owner’s right excluded him
fromthe enjoynment of his property.™

It was further held:

"21. The High Court has erred in holding that even
if the defendants clai madverse possession, they do
not have to prove who is the true owner and even

if they had believed that the Governnent was the
true owner and not the plaintiffs, the same was

i nconsequential. Cbviously, the requirenents of
provi ng adverse possessi on have not been
established. If the defendants are not sure who is
the true owner the question of their being in hostile
possessi on and the question of denying title of the
true owner do not arise\005"

[ See al so See al so Govindanmal v. R Perumal Chettiar & Os.,

(2006) 11 SCC 600 and P.T. Munichi kkanna Reddy & O's. v. Revama and
Os., Cvil Appeal No. 7062 of 2000 decided on 24th April, 2007]

Amal , therefore, could not have turned round and chall enged the title
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of the appellant and other respondents. [See Syed Abdul Khader v. Rami
Reddy and Qthers (1979) 2 SCC 601]

PW3 in her evidence nmade three significant statenents:

(i) The property was purchased for the benefit of the nother w thout
keepi ng any financial interest;
(ii) During the life time of her father, her nother used to exercise right,

title and interest of the property and she continued to do so even
after her father’s death.
(i) Her nother used to say that the property bel onged to her

PW 4 Chandi Charan Ghosh is a common relation. According to him
Dr. Chosh acknow edged the title of his wife before him W may not rely
on his evidence in its entirety but we intend to enphasi se that at |east sone
evi dence has been adduced on behal f of the appellant whereas no evidence,
wort h the name, has been adduced on behalf of the defendants \026
respondents. ~DW1, as noticed herei nbefore, having born in 1954, could not
have any ‘personal know edge either in regard to the transaction or in regard
to the managenent of the property by Suprovabal a what soever. She was
even only four years ol d when the name of all co-sharers was nutated in the
records of the Cal cutta Municipal Corporation. She, however, admitted that
there are two ot her ‘houses standing in the nane of Dr. CGhosh. She even
could not say anything about the power of attorney. She accepted that the
suit house was in the nane of Suprovabala till 1958. She accepted that her
father objected to the mutation but the sane was granted and no further step
had been taken. Although she clai medthat she had been | ooking after the
affairs, she could not give any details about the purported litigations as
against the tenants initiated by her father

Rel i ance placed by M. Gupta on H ndu Wnen's Right to Property
Act, 1937 is msplaced as the property was purchased in the year 1935. The
said Act had no application at that point of time. There, however, cannot be
any doubt whatsoever in regard to the legal position that in respect of other
properties of Dr. Ghosh, she had a limted interest.

Rel i ance by the Hi gh Court upon Mulla s H ndu Law for the
proposition that husband coul d not give i mmovabl e property as stridhan to
his wife, in our opinion, is wholly nisplaced.~ Milla has relied upon a
deci sion of the Madras High Court in Venkata Rama Rau v. Venkata Suriya
Rau and Another [ILR (1877) Madras 281 at 286]. What Miulla in fact says
is that any gift or inmovable property under Dayabhaga | aw woul d not
become wife's stridhan. It is, however, not in dispute that the anount
necessary for purchasing an i nmovabl e property can be a subject matter of
gift by a person in favour of his wife. [See K K. Das (supra)]

We are also really not concerned with such a situation as the situation
had undergone a sea change after coming into force of the Transfer of
Property Act. The Transfer of Property Act prescribes that any clog on
transfer of property right to transfer would be void. Dayabhaga does not
prohi bit gift of inmovable property in favour of his wi fe by her husband. It
nerely says that Dayabhaga did not recognize it to be her stridhan. It was
only for the purpose of inheritance and succession. The sane has nothing to
do with the Benam Transaction of the Property and to deterninethe nature
of transaction.

Burden of proof as regards the benam nature of transaction was al so
on the respondent. This aspect of the matter has been considered by this
Court in Vallianmmal (D) By LRS. v. Subramani am and Qthers [(2004) 7
SCC 233] wherein a Division Bench of this Court held:

"13. This Court in a nunber of judgnments has held
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that it is well established that burden of proving
that a particular sale is benam lies on the person
who all eges the transaction to be a benam . The
essence of a benani transaction is the intention of
the party or parties concerned and often, such
intention is shrouded in a thick veil which cannot
be easily pierced through. But such difficulties do
not relieve the person asserting the transaction to
be benam of any part of the serious onus that rests
on him nor justify the acceptance of nere

conj ectures or surmses, as a substitute for proof.
Refer to Jaydayal Poddar v. Bibi Hazra,

Kri shnanand Agni hotri v. State of MP., Thakur
Bhi m Si ngh v. Thakur Kan Singh, Pratap Singh v.
Sarojini Devi and Heirs-of Vrajlal J. Ganatra v.
Heirs of Parshottam S. Shah. It has been held in
the judgnents referred to above that the question
whet hera particular sale is a benam or not, is

| argely one of fact, and for determi ning the
guesti on ‘no absolute formulas or acid test,

uni form y-applicable in all situations can be |aid.
After saying so, this Court spelt out the follow ng
si x circunstances which can be taken as a guide to
determ ne the nature of the transaction

(1) the source fromwhich the purchase noney

cane;

(2) the nature and possession of the property, after
the purchase;

(3) notive, if any, for giving the transaction a
benam col our;

(4) the position of the parties and the relationship,
i f any, between the clainmant and the al l'eged
benani dar ;

(5) the custody of the title deeds after the sale; and
(6) the conduct of the parties concerned in dealing
with the property after the sale. (Jaydayal Poddar
v. Bibi Hazral, SCC p. 7, para 6)

14. The above indicia are not exhaustive and their
efficacy varies according to the facts of each case.
Nevert hel ess, the source from where the purchase
noney cane and the nmotive why the property was
purchased benam are by far the npbst inportant

tests for determ ning whether the sale standing in
the nane of one person, is in reality for the benefit
of another. W woul d exam ne the present

transaction on the touchstone of the above two

i ndi ci a.

* % % * % % * % %

18. It is well settled that intention of the parties is
the essence of the benani transaction and the
noney must have been provided by the party

i nvoki ng the doctrine of benam . The evidence
shows clearly that the original plaintiff did not
have any justification for purchasing the property
in the name of Ramayee Ammal. The reason given

by himis not at all acceptable. The source of
noney is not at all traceable to the plaintiff. No
person nanmed in the plaint or anyone el se was
examned as a witness. The failure of the plaintiff
to exam ne the rel evant w tnesses conpletely
derol i shes his case."

For the reasons aforenentioned, the inpugned judgnent cannot be
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sustai ned which is set aside accordingly. The judgnent of the Trial Court is
restored. The appeal is allowed. |In the peculiar facts and circunstances of
this case, however, there shall be no order as to costs.




